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618 IN RE ROSENEIELD. 

proper time, the decree must have been reversed and the bill 
dismissed. An order will, therefore, be entered permitting the 
petitioner further to amend his petition according to the facts as 
indicated above, within one week, and ten days thereafter to file 
an answer to the bill, upon payment of all the costs ; unless the 
complainant, in the meantime, shall have taken issue upon the 
material facts stated in the petition. 



United States District Court, District of New Jersey. 

In the matter or ISAAC ROSENFIELD, a Bankrupt. 

The creation of a debt by fraud is not a ground for refusing a discharge to a 
bankrupt. 

A specification stating that debt had been created by fraud is not a good specifi- 
cation, and will be stricken out on motion. 

A bankrupt cannot be examined for the purpose of showing that the debt was 
created by fraud. 

A fraudulent conveyance made, or a fraudulent preference given, before the pass- 
age of the Bankrupt Act, are neither of them good grounds upon which to oppose 
a discharge. Such a conveyance or preference does not come within the terms of 
section 29 of said act, and a specification alleging such a conveyance or preference 
will be stricken out on motion. 

The difference explained between the meaning of the following phrases in sec- 
tion 29, viz. : " Since the passage of this act," and " subsequently to the passage 
of this act." 

By the term " fraudulent preference," used in item nine of section 29, is meant 
only a preference in fraud of the Bankrupt Act, that is, contrary to its provisions. 

Application for discharge of bankrupt. 
Ahbett 8f Fuller, for the bankrupt. 
McCarter $• G-oepp, for creditors. 

Field, J. — There are two questions, the determination of 
which will. dispose of all the exceptions taken to the specifica- 
tions filed in this case. 

1. Is the creation of a debt by fraud, a good ground upon 
which to oppose the discharge of a bankrupt ? 

The 33d section of the act provides : " That no debt created 
by the fraud of the bankrupt, shall be discharged under this act ; 
but the debt may be proved, and the dividend thereon shall be a 
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payment on account of said debt." Why, then, should a creditor 
be allowed to object to the discharge of a bankrupt, on the ground 
that the debt due to him was created by fraud ? So far as he is 
concerned, the bankrupt is not discharged at all. He is in fact 
a favored creditor ; like other creditors, he is entitled to receive a 
dividend ; but this dividend, instead of being a payment in full, 
is only a payment on account, and the bankrupt is for ever liable 
for the balance of the debt ; and this balance is much more likely 
to be paid, if the bankrupt is discharged from the payment of all 
bis other debts, than if he was not discharged at all. Such a 
creditor, therefore, has not only no right to oppose the discharge, 
but it is not his interest to do so. This, no doubt, is the reason 
why the fact that the debt was created by fraud, is not, by the 
29th section, made a ground for refusing a discharge. 

If the question, therefore, had not before arisen, I should have 
had little or no doubt with regard to it. But it is not a new ques- 
tion. It has been before Judge Blatchfokd, in the Southern 
District of New York, upon two occasions ; once in Raihbone's 
Case, Weekly Bankrupt Register, March 2d 1868, p. 65 ; and 
again in the case of Darius Talman, Weekly Bankrupt Register, 
April 20th 1868, p. 122. In the first case, he held, that a speci- 
fication, stating that the debt had been created by fraud, was not 
a good specification ; and in the second, that a register was right 
in refusing to allow a bankrupt to be examined for the purpose of 
showing that the debt was created by fraud. I concur with him 
entirely in opinion. 

2. The second question is one about which there is, I will not 
say more doubt, but perhaps more room for discussion ; and as 
the counsel for the creditors have urged their views with so much 
force and earnestness, I have felt bound to give them a very care- 
ful consideration. Is a fraudulent conveyance made before the 
passage of the Bankrupt Act, a good ground upon which to oppose 
a discharge ? 

The 29th section contains an enumeration of seventeen distinct 
acts, any one of which, if shown to have been committed by the 
bankrupt, is an absolute bar to his discharge. These acts are in 
the nature of offences, created and defined by the bankrupt law, 
the penalty for the commission of which by the bankrupt, is the 
forfeiture of his right to a discharge. Now, suppose there was 



620 IN RE ROSENFIELD. 

no limitation whatever in the law itself, as to the time within 
which these acts must have taken place or been performed ; would 
it not have been necessary to aver and prove, that they had been 
committed since the passage of the law, in order to deprive the 
bankrupt of his right to a discharge ? To have held that acts 
committed before its passage were offences against the bankrupt 
law, would have been to make that law, if not an ex post facto 
law, in the strict sense of the term, yet at least a law, retroactive 
or retrospective in its character. Now, although to give a law a 
retrospective operation, may not render it absolutely unconstitu- 
tional, yet as a general rule, it is a very objectionable feature in 
any law ; and an intention upon the part of the legislature to give 
a law such a character, will never be presumed, in the absence of 
express words to that effect. 

But it is said, there is a limitation as to time expressly annexed 
to some of the acts enumerated in the 29th section, that limita- 
tion being expressed by the words, " since the passage of this 
act," and as this limitation is not annexed to other acts, there- 
fore, upon the principle " expressio unius est exclusio alterius," 
it is to be presumed that with regard to these other acts, it is 
sufficient to show that they were committed at any time, whether 
before or since the passage of the law. If all the provisions of 
the section are, upon general principles, subject to the restriction 
that the acts must have been done after the passage of the 
law, why in express terms impose that restriction on two only out 
of the seventeen ? 

But from a closer examination of the whole section, I think it 
will appear, that the maxim alluded to has no application in 
reference to it. To the first four items, no limitation as to time 
is annexed ; but then they are acts which could only be committed 
after proceedings in bankruptcy had been commenced. The fifth 
item has a limitation, expressed by the words, " within four months 
before the commencement of such proceedings." But this limita- 
tion of four months was meant to be confined to the fifth item 
alone. It became necessary, therefore, to annex to the following 
items a different limitation. The sixth item, accordingly, begins 
with these words, " or if since the passage of this act." Now, if 
it was intended that this limitation should apply to all the follow- 
ing items, from the sixth to the fourteenth, it certainly was not 
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necessary to repeat it at the beginning of each clause. The 
39th section, which contains an enumeration of what are deemed 
acts of bankruptcy, has the same limitation as to time, expressed 
by the words, "after the passage of this act," annexed to the 
first act described ; and there can be no doubt that it is meant to 
extend to all the other acts therein enumerated ; but it was not 
thought necessary to repeat it at the beginning of each subsequent 
clause. 

But it is said the fourteenth item of the 29th section has a 
limitation expressly annexed to it, substantially the same as that 
annexed to the sixth item ; and if the limitation contained in the 
sixth item extends to all the intervening items without being 
repeated, why would it not also have extended to the fourteenth 
item. The fact that the very same limitation as that contained in 
the sixth item, is expressly annexed to the fourteenth, shows that 
it was not intended to apply to the intervening items. 

But it will be perceived that the language in which the limita- 
tion is expressed in the fourteenth item, is slightly different from 
that used in the sixth. Instead of being " since the passage of 
this act," it is " subsequently to the passage of this act." Now, 
let us see if we cannot account for this difference in phraseology, 
and thus explain why it was deemed necessary to repeat the lim- 
itation in the fourteenth item, slightly varied in form. The 
change consists in substituting " subsequently" for " since." 
These words, although similar in meaning, are not identical. 
" Since," according to Worcester, means " from the time of ;" and 
its meaning is illustrated by a line from Milton: — 

" He since the morning hour set out from Heaven." 

And Webster, in his dictionary, says, " The proper signification 
of since is after, and its appropriate sense includes the whole 
period between an event and the present time. I have not seen 
my brother since January." " Subsequently," according to the 
same authorities, means " at a later time," or, " afterwards," that 
is, at any time afterwards. 

Now, the act described in the fourteenth item is that of a 
merchant or tradesman, not keeping proper books of account. 
If the limitation had been expressed by the words, " since the 
passage of this act," it might have been said, that to bring a 
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merchant or tradesman within its provisions, he must, during the 
whole period from the passage of the act, have neglected to keep 
proper books of account. Whereas, by using the word "subse- 
quently" it would be sufficient to show that he had, at any time 
after the passage of the act, neglected to keep proper books of 
account. And this, no doubt, is what was intended by the pro- 
vision. We see, therefore, why it was, that in the fourteenth 
item it was thought necessary to repeat the limitation annexed to 
the sixth item, but to express it in a somewhat different form. 
The fact, then, of such repetition in the fourteenth item, does not 
prove that the limitation annexed to the sixth item was not meant 
to extend to all the intervening sections. 

But let us see what would be the result of the construction 
contended for by the counsel for the creditors. 

The act described in the sixth item, to which the limitation as 
to time is expressly annexed, is the act of destroying, mutilating, 
altering, or falsifying, books, documents, papers, writing, or 
securities. This is certainly one of the grossest frauds that 
could possibly be committed by a bankrupt, and if this must be 
committed since the passage of the act, in order to make it a 
ground upon which to refuse a discharge, it would be difficult to 
imagine upon what possible principle the same limitation was not 
extended to the acts described in the following items. A con- 
struction involving such a result certainly cannot be the true 
construction. At all events, it ought not to be adopted unless it 
is imperatively required by the language of the act. 

But again, by the construction contended for, if there is no 
limitation as to time with regard to the tenth item, there is none 
with regard to the ninth. The act described in the ninth item is, 
a " fraudulent preference contrary to the provisions of this act." 
Now, could it have been intended, that the mere fact of a bank- 
rupt having at any time before the passing of the act given a 
preference to one or more of his creditors, would be a good ground 
upon which to oppose his discharge. By the term " fraudulent 
preference," of course, is meant only, a preference in fraud of 
the Bankrupt Act : that is, contrary to its provisions. But in 
New Jersey, at least, before the passage of the Bankrupt Act, a 
debtor had a perfect right to prefer one creditor to another. 
This has been repeatedly decided by the Supreme Court of the 
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state : Rendricks v. Mount, 2 South. 738 ; Tillon v. Britton, 4 
Halst. 120. Nay, it has been held, that it was the duty of the 
debtor, under certain circumstances, to prefer one creditor to 
another. It cannot be imagined for one moment, that the framers 
of the law meant that an act committed before its passage, and 
which was perfectly lawful at the time it was done, would be a 
ground upon which to refuse a bankrupt his discharge. 

Upon the whole, then, I am clearly of the opinion that either 
the limitation as to time annexed to the sixth item was intended 
to apply to all the intervening items between that and the four- 
teenth or that these intervening items, having no limitation as to 
time annexed to them, must be construed in reference to the prin- 
ciple applicable to laws generally, which is, that they take effect 
only from the time of the passage. 

This is the view taken of the 39th section by those who have 
written upon the Bankrupt Act. James, after speaking of the 
fifth item, says : " Next follows a series of misconduct or offences, 
which, to affect the bankrupt's order of discharge, must have been 
committed by him since the passage of the act:" James' Bank- 
rupt Law 129. See also Bankrupt Law by Avery & Hobbs 214, 
220. 

This also would seem to be the view taken by Judge Blatch- 
fokd, in Bathbone's Case, before referred to. One of the specifi- 
cations was, fraud in an assignment made in 1854. It was 
objected to as being too vague. The objection was sustained, and 
leave granted to file new specifications. The specifications were 
then made more full and particular, and when the matter came up 
again, the judge said : " The 2d and 3d specifications relate 
solely to transactions by the bankrupt under and in regard to an 
assignment made by him in 1854. They do not set forth any 
ground that is covered by section 29 of the act." 

All the exceptions taken to the specifications filed in this case 
are, therefore, sustained. 



